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May It Please the Court:

The questions herein presented are purely

of law on the facts presented by the plead-

ings and the documentary evidence submitted,

which consists of the charter and the by-laws

of the defendant corporation.

The appellee Water Users, as we will call it

for short, is a corporation created by the



Territory of Arizona and its life extended by
the State, both under general laws.

At the date of the charter February 9th,

1903 the general statute law of the Territory

governing corporations organized, provided

for a limit of indebtedness of all corporations

to two-thirds of its capital stock. In the

charter of this corporation there was written

a limit of indebtedness in these words; "The
corporate indebtedness shall not exceed two-

thirds of the amount of the capital stock/ ' and

by another provision "The capital stock of the

association shall be $3,750,000. and be divided

into 250,000 shares of the par value of $15.00

per share."

On the 8th day of May 1928, after a vote

had been had at a special election called

for that purpose under a law of the state

enacted in Fberuary 1923 and after more
than three-fourths of those voting, but less

than a majority of all entitled to vote, had
voted favorable to the proposition to increase

the limit of indebtedness, an amendment to

the charter was declared adopted by the

directors, or governing authority, but over

the protest of the complainants in this suit,

to this effect; "The corporate indebtedness

shall not exceed the maximum amount that is

now or hereafter may be provided by law, pro-

vided that the corporate indebtedness, ex-
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elusive of indebtedness to the United States

of America for construction charges and re-

funding of such indebtedness, and the in-

debtedness of $1,800,000. created for the

purpose of constructing the improvement and
undertaking designated as Mormon Flat

Development No. 1 and the indebtedness of

4,400,000. direct or contingent, created for

the purpose of constructing the improvement
and undertaking designated as Horse Mesa
Development No. 1 and the indebtedness of

$4,100,000. created for the purpose of con-

structing the improvement and undertaking
designated as Stewart Mountain Develop-

ment, shall not exceed two - thirds of the

amount of the capital stock."

This law under which the two former in-

creases, viz: Mormon Flat No. 1 and Horse

Mesa No. 1, by a vote of a majority of those

voting, as permitted under the act of 1923,

though less than a majority of all the shares

in either instance, w*as held valid and bind-

ing by the Supreme Court of the State of

Arizona, under agreed test cases after such

votes had been had and before the vote on the

Stewart Mountain development was taken,

and the Court held that such act of the state

did not impair the obligation of the contract

of incorporation and that shareholder could

not present the question of the limit of in-

debtedness, as that was alone for the State.



This holding of the State Supreme court as

to the validity of the state law, that it did not

violate the prohibiten of the Constitution of

the United States, is the basis of the jurisdic-

tion of the United States District Court, the

plaintiffs relying on the prohibition in the

Federal Constitution and that prohibition

being violated, by the act as construed by the

Supreme Court of the State of Arizona, to

present to the United States court a case

arising under the Constitution of the United

States.

This is the first question presented on the

record.

A second question presented arises also out

of the charter and its violation as contended

by the appellants.

Article XV of the charter, which has never

been altered, amended or changed reads:

—

"The individual property of the shareholders

shall be exempt from liability for incorporate

indebtedness of this association."

In 1917, without any authority from the

state legislature, or of any law, but with the

consent of all the shareholders who could give

consent, and about which there is now no

objection by these plaintiffs, the charter was
amended to take care of the obligation to the

United States in this way, so as to read:



"Assessments for funds with which to pay

the United States Government for the cost of

the construction and acquisition of the works

commonly known as the Salt River Project

shall be made against the owners of stock, as

the same may be needed therefor. Such as-

sessments shall each be equal against each

share of said stock and the land to which it

is appurtenant."

Except this amendment agreed to in 1917,

to take care of the contract with the United

States to reimburse it for the expenditures so

far made, there has been no change, altera-

tion or amendment to the charter whereby
the shareholder or his property shall be as-

sessed or made liable for corporate indebted-

ness. There is, of course an annual charge,

called an assessment, for service or for water
delivered for irrigation. This is levied, as

it is called, each year for that year and is

paid before water can be delivered for irrigar

tion. This annual service assessment for

water delivered is not in controversy, for it

is considered as payment for operating ex-

penses and that full value is received in the

water furnished for irrigation.

The Supreme court of the state has held in

a suit to test some bond issue that assessments

regularly and duly made as authorized, are

superior to a mortgage, or a lien, except that
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of the state and county, and possibly school

districts, for taxes. Expressly held it super-

ior to a mortgage lien. However in its opinion

the Supreme court did not make any distinc-

tion between the annual assessments for

water and any other sort, for in fact at that

time there had been no other sort of assess-

ments attempted. The reasoning of the court

in that opinion clearly shows that it was ser-

vice assessments that were meant and in the

minds of the court. To that rule, if limited

to the annual charge for water furnished,

even if it be called an assessment, we make
no question here.

After the vote in May 1928 and the favor-

able vote of the required majority of those

participating in the election, as required under

the law of 1923, as held by the State Supreme
court, and after the adoption of the amend-
ment to the charter set out above, bonds were
proposed to be issued for five million four

hundred thousand dollars for which four mil-

lion four hundred thousand was for the

declared purpose of financing the Stewart

Mountain development and one million to re-

fund an unauthorized short term indebted-

ness of that amount, that was claimed to have

been required to complete the Horse Mesa
development, in addition to the sum voted

therefor, and for which bonds had been issued

and sold. To secure the bonds for five million

four hundred thousand dollars that was issued



and offered for sale, there was provided by

resolution of the board of directors, the

proper governing authority, if any one was,

that an assessment be made against the shares

and the lands to which the shares are appur-

tenant of a sum in the aggregate to pay these

bonds, if all other sources of income and

revenue and property be insufficient. This

assessment together with previous assess-

ments to guaranty the payment of the sum
due the United States and assessments made
to secure the Horse Mesa bond issue and the

Mormon Flat development amounts to one

hundred and ten dollars an acre and share,

on each acre of land in the project and on each

share therein, and this last issue of bonds to

the amount of $5,400,000 and this assessment

as security for the payment of the bonds is

sought by the shareholders and landholders in

the project, to be prevented and enjoined and

declared void. A temporary injunction was
asked and denied and then the bonds to the

amount of the Stewart Mountain development

cost, estimated, was issued and the other

million was not issued, so that there has been

issued under this last vote and amendment of

the charter, as of May 1928 a bond issue of

four million four hundred thousand dollars,

and the shareholders shares and the lands

have been assessed with a sum in amount
sufficient to pay these bonds off, with inter-

est, at maturity.
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This assessment, if valid is a first lien on

all the lands in the project and a first lien on

all the shares of the stockholders, collectible

by forced sale of the lands without suit, or by
suit. The by-laws providing a complete

method and proceeding, (if that can be done)

for sale and passing title to the lands without

any judgment of any court, but simply by
advertising and sale similar to tax sales in

general in other states, but not like sales

for taxes in Arizona, for, in Arizona taxes

must be sued for and the tax lien foreclosed

like any other debt, until a new law was
enacted at the last session of the state legisla-

ture providing for summary sale, like unto

the old common law procedure, but that law is

in question before the courts.

Our contention is that by the provision of

the charter there was a contract between the

corporation and the shareholder that the

amount of indebtedness that could be incurred

was limited to two-thirds of the amount of the

capital stock, or the sum of two million five

hundred thousand dollars; (2) that the pri-

vate property of the shareholder, whether it

be his land in the project, or his shares in the

corporation, or his other property, can not be

taken, or pledged, or a lien created on his

property by assessment, or otherwise than by

his voluntary act, and that assessment lien

pledged to secure the payment of corporation



debts. This leaves out of consideration the

annual assessment for service for water that

is furnished annually for irrigation to the

shareholder, for the reason that for that he

gets a quid pro quo in the water he uses and

contracts to pay for at the annual fixed rate,

though we do not by this agree that such an-

nual assessment can be made for any sum in

excess of the reasonable probable current ex-

pense for emergency repairs.

Argument

The contention of the appellee is that the

provision in the law of the territory of Ari-

zona limiting the amount of indebtedness that

that the corporation might incur was subject

to the states waiver and that unless the state

in its sovereign power objected that no stock-

holder could. This was said in the Orme case

about this law, 25 Ariz. 324, but what
about the provision in the charter counsel does

not say, nor did the court.

This provision in the charter of the Water
User's association limiting the amount that

the corporation might become indebted, is as

much a contract as any other provision, if

there had been no law requiring such pro-

vision. The importance of such provision in

the charter is shown by this case where the
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directing authority of the corporation

has issued bonds and obligations of the cor-

poration to the extent of some sixteen millions

of dollars when the charter limits such right

and power to two and one-half million.

Acting under the supposed power to create

and incur that amount of debt of the corporar

tion this directing power of the corporation

has sought and will, unless we succeed in our

contenton here, impose on the shareholder and

make a first lien on his land, a debt to the

amount of about one hundred and ten dollars

an acre and share to secure the payment of

the private debt of the corporation.

As we have always understood, the Dart-

mouth College case held that a charter was a

contract (1) between the state and the cor-

poration, (2) between the corporation and

the shareholder, (3) and between the share-

holders inter sese.

But says counsel, supported by the Supreme
court of the state of Arizona, the provision of

law limiting the amount of indebtedness may
be waived, altered, or changed by the state.

That the provision of the law was made by the

state for the protection of the public and if

and when the condition changes, and at its

pleasure, the state may change that law and
increase that limit. We do not think that is
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sound and we do not assent thereto, but it does

not decide this case. Reliance was not made
on the law alone for the protection of the

shareholder as to this limit of debt, and it may
be, that the attorney who drew the charter

had in mind that such might be held by some
court as the law. He did not rest on the law

to fix the amount of debt that might be incur-

red, he put it in the charter, just as though

there was no law on the subject. The con-

tract within the law and the state, so says the

Supreme Court of Arizona, has by an act pro-

vided that some number less than the whole

body may change such contract against the

will of a minority, to be ascertained at a

special election.

If the state can by this indirection, by

authorizing a portion of the shareholders to

change, alter and amend the contract between

the shareholders and thus bind the dissenting

and minority shareholders, enact a law that

will increase the liability of the shareholder

or lessen his potential share in the corporate

assets, it will as much impair the obligation of

the contract as if it had enacted a law directly

providing for such change in the contract and,

the law so authorizing a portion of the share-

holders to change the contract against the dis-

sent and objection of a minority would be a

violation of the United States constitution.
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Avondale Land Co. vs. Shook 54 South-

ern Rep. 269—170 Ala. 379

Garey vs. St. Joe Mining Co. (Utah) 91

Pac. 371

Smith vs. Atchinson T. & S. F. Ry. 64

Fed. 275

New Orleans R. R. vs. Harris 27 Miss

517

Mowery vs. Indianapolis R. R. 4 Biss. 78

(Fed. case No. 9891)

State vs. Bank 28 La Ann. 288

Black vs. Del Canal Co. 24 N. J. Eq. 455

Perkins vs. Coffin 84 Conn 287 (79 Atl

1074)

Railroad vs. Veazie 39 Me. 571

Lornsten vs. Union Fisherman 71 Or.

544 (143 Pac. 623)

Allen vs. McKean I Susmn 297 (Fed. Case

229) Bowdoin College case

The Supreme Court has held pointedly that

there was no right in the State to alter or

amend a charter by the Territory. In the case

of Hammons vs. Watkins 262 Pac. 616; (not

yet officially reported) the Supreme court

held;

We are therefore of the opinion that
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there was no reservation by the territory

of Arizona, at the time the bank was in-

corporated, of the right to alter or amend
its articles of incorporation.

We quite agree with the Haskel case

supra, 219 U. S. 104, that when a man
puts property into a business which is

naturally and reasonably subject to regu-

lation for the benefit of the public the

property he devotes to that purpose is

subject to all reasonable regulations

under police power, but we think it is ex-

tending that doctrine too far to say that,

because he has put a certain definite

amount of his money into such business

with the express provision in the agree-

ment guaranteed by the Federal Consti-

tution against impairment, that his

liability shall be limited to the amount so

devoted, in the regulation, not of his

private business, but of the business of

the corporation to which he has made a

specially limited contribution, his private

property may be taken for the purpose,

not of regulating the conduct of the busi-

ness, but of shifting the burden of loss

from one class of citizens to another.
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We therefore hold that Art. 14 sec. II of

the constitution of Arizona imposing

double liabilty upon stockholders of in-

solvent banks, and all statutes passed in

pursuance of such provision, in so far as

it is attempted to apply them to banks

organized before such constutional

provision was adopted and whose chart-

ers contain a provision similar to that of

of the banks in the present case, is in con-

flict with Art. 1 Sec. 10 of the constitu-

tion of the United States and unconstitu-

tional."

In the companion case of Herndon vs.

Ra^mmons decided at the same time 262 Pac.

520 (not yet officially reported) the addition-

al question was presented that by reason of

the constitution having been required and

had been submitted to and approved by Con-

gress while the territory still existed, the pro-

vision in the constitution reserving the right to

alter, amend or repeal all charters ,was valid

as that action by Congress, is not within the

prohibition of Art. I section 10, the court said

:

Assuming for the sake or argument,

without deciding, that the constitution of

the state of Arizona as approved by Con-

gress had the same force and effect at

the time of the adoption as an act of Con-

gress containing the same subject matter
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(right to alter, amend or repeal chart-

ers) and applying to the then territory of

Arizona before its admission would have

had, we are nevertheless of the opinion

that a reasonable construction of the

language of that constitution did not

cause banks incorporated prior to its

adoption and containing provisions in

their charters expressly exempting the

private property of the stockholders from
the debts of the corporation to be govern-

ed by the provisions of Art. 14 Sees. 2

and II, supra.

It is difficult to believe, in view of the

fact that our constitution expressly pre-

serves all existing contracts under Art.

22 Sec. I supra, and forbids the abroga-

tion of contracts under Art. 2 Sec. 25

that it was intended, Art. 14 Sees. 2 and
II, although they contain no language

making them retroactive on their face,

were intended to do the very thing for-

bidden by the two provisions of the con-

stitution last quoted. On the contrary if

we hold that sections 2 and II of Art. 14

supra, were intended to have prospective

effect only and to apply solely to corpora-

tions to be organized in the future under
the laws of the new state, we have adopt-

ed a construction which is in consonance
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also with the prinicples set forth in Art.

2 sec. 25 and Art. 22 sec. I supra and with

natural justice."

The question came again before the

Supreme court of Arizona in December 1928

in the case of Dagg vs. Hammons 272 Pac. 643

(not yet officially reported). The facts as

stated were, that a bank had been chartered

in 1910 before statehood, with capital stock of

$25,000. and in 1923 this charter was amend-

ed with an increase in the stock of $50,000.

and then in 1924 was again increased to

$150,000. It failed and went into the hands
of State Bank Commissioner, Hammons, who
sued to recover the double liability from the

stockholders, Dagg &c. The court said

:

"The bank charter is a contract between

the corporation and the State which can-

not be changed except by mutual consent.

With such consent it may be changed in

any particular. (4 Wheat. 518)

The interest of the stockholder in the

corporation arises out of a different con-

tract between each shareholder and the

corporation, but it is equally protected.

Bank vs. Dolley 219 U. S. 121; Avondale

Land Co. vs. Shook 170 Ala 379; 54 So.

269 ; And no stockholder against his con-

sent can be deprived of such protection.
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Am. Printing House vs. La. Board of

Trustees, 104 U. S. 711; Citrus Growers

vs. Salt River Valley Water User's Ass'n.

(this appellee) 268 Pac. 773.

When the corporation was first organ-

ized it contracted with the territory of

Arizona that the property of its share-

holders should not be liable for its cor-

porate debts. The shareholders purchas-

ing stock in the corporation took such

stock with the law as it then stood as a

part of their contract with the corpora-

tion, Southern Surety Co. vs. Oklahoma
241 U. S. 582; Morrell vs. Phoenix 16

Ariz. 511.

Under the law, existing shareholders

were advised that the capital stock might

be increased. They were equally advised

however, that no liability could ever be

imposed upon them for the debts of the

corporation and their contract was made
with both conditions a part thereof.

When, therefore, the corporation in

1923 and in 1924 increased the amount

of the capital stock it was not a breach

of the contract with the original share-

holders, but rather in pursuance of such

contract and the contract between sub-

scribers to the new stock and the corpora-
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tion was governed by the law as it was
when that contract was made. But since

an increased liability was not provided

by law when these shareholders first ob-

tained their stock, such liability could not

be imposed upon them without their con-

sent and mere acquiscence in what under

the law they knew to be permitted by
their original contract cannot be con-

strued as acquiescence in something for-

bidden thereby.

We hold therefore that so far as any

stock, which was a part of the original

capital stock before the adoption of the

constitution in 1912 or any reissue there-

for, is concerned, (Italics ours) it is

exempt from the double liability set forth

in Art. 14 sec. II supra, but that any

stock thereafter issued is subject to the

constitutional liability."

When the charter of appellee was granted

under the general law of the territory before

statehood there had never been any reserva-

tion of the right to alter, amend or repeal the

charter. Whatever it was and was permitted

under that law to be, it was a contract under

the ruling of the Supreme Court in the Dart-

mouth College case. Not only did the law as

it then was, prohibit the creation of an in-
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debtedness exceeding two-thirds of the capital

stock, or in figures $2,500,000. and not only

was that law a part of the contract, if not

written in it, there was such provision written

into the charter. It also expressly provided

that the private property of the shareholder

should not be taken for corporate debts. Then
paraphrasing the expressions in the last

when this corporation was organized it con-

opinion of the Supreme court of Arizona,

tracted with the territory that the property

of the shareholders should not be liable for

its corporate debts. The shareholders pur-

chasing stock in the corporation took such

stock with the law as it then stood as a part of

their contract with the corporation. Under
the law as it then existed the shareholders

were advised that the limit of indebtedness

should not exceed two-thirds of the amount
of the capital stock. They were also advised

that no liability could ever be imposed upon
them for the debts of the corporation, and
their contract was made with the corporation

with both conditions as a part thereof by ex-

press stipulation therein contained.

Over the objections of these complaining

stockholders and against their open and active

opposition both those conditions in their con-

tract have been violated.

Their original liability was fifteen dollars
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a share, which was increased with their con-

sent so as to include the amount of liability to

the United States Government for the amount

advanced, but there has been no further con-

sent given, yet the present liability on each

share of stock and on each acre of land in the

project is in excess of one hundred and ten

dollars, or more than nine times the amount
they agreed to assume in the beginning. If

this increase can be laid on them and their

land and their shares against their consent

and protest then there is no limit, either of

indebtedness or indvidual liability.

We suppose counsel may say that the bonds

have been issued and sold, as he will say,

to innocent purchasers for value. True they

have been issued and maybe sold, but both

issue and sale was AFTER THESE COM-
PLAINANTS had exhausted every remedy
known, including the filing and dilligently

prosecuting this suit.

Purchasers could not be innocent and with-

out notice of our objection for such have been

in season and out of season, timely and un-

timely, insistent, consistent and persistent

The court will note that this is a purely

private corporation, engaged in a purely pri-

vate enterprise, at least in so far as it is

manufacturing and selling electric power. It
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has no power of taxation and could be given

none. Its offices are not open to the public,

yet the only place that is required these prior

first liens shall be recorded are in the private

minutes of the officer of this corporation, that

are not open to public inspection.

If a purchaser of any farm under this pro-

ject should desire to investigate the title, or

any lender should desire to know the security

of a mortgage on any lands in the district

covered by the project, he must go, not only

to the public records of the county Recorder,

the county Tax collector, but he must go to the

private records of this private corporation to

see if it has any liens recorded on its private

books, and to see the amount, that may be due

on any assessments, after he has searched

through the public records and found from the

charter of this corporation that the limit of

liability is fixed at fifteen dollars a share and

and that no other liabiltiy can be assessed or

charged against the property or shares.

Take another example : We have in Arizona

a homestead law that provides that a prop-

erty owner may, by certain procedure, have

set aside to him and family a homestead, not

exceeding four thousand dollars in value.

When this statute is complied with such prop-

erty so designated is taken out of reach of all

sales for debt, except taxes, by any sort of
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process or judgment, or court, or legal pro-

cedure, unless the owner and the wife shall

waive same by deed of mortgage duly execut-

ed and signed by BOTH. What about the

many homesteads that may have, and doubt-

less have, been so claimed and set apart. Could

they be sold under this summary proceeding

provided by the by-laws of this association.

Certainly not. Then, what becomes of that

portion of the burden of this corporate debt

that such assessments on homesteads fail to

pay? Do the remaining property owners have

to make that good also, in addition to their

owTn pro rata portion.

This only shows the absurdity of the assess-

ment to pledge to the bondholder to secure him

in the payment of the corporate debt, that the

charter provides and contracts shall never be

a charge against the shareholder or his prop-

erty.

He was assured by the contract that his

property that he did not then and there devote

to that enterprise, should never be called on

to pay any portion of any debt. He was as-

sured that his stock liability of fifteen dollars

per share was the full limit of his undertak-

ing. If he agreed to more it must be the re-

sult of a new contract. He was also assured

by the contract contained in the charter that

the officers selected to manage the corpora-
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tion could not create nor incur an indebted-

ness in excess of two million five hundred
thousand dollars without the consent of the

shareholders themselves and that meant all. It

did not say and could not be tortured into

meaning that a majority of those voting at a

special election could bind the minority.

The state cannot by statute authorize a

majority, or any number less than all, to

amend the charter so as to bind any share-

holder who might object, and this is especial-

ly applicable when this dissenting shareholder

is to be made liable in money for more than he

agreed to contribute to the enterprise, more
than he devoted to the business by his contract

to take stock.

Counsel may also contend, as below, that by

the extension of the charter sought and ob-

tained from the state the right to amend the

charter in respect to the amount or limit of

debt exists.

That question has been decided squarely

in the cases of Franklin Co. court, v. Bank 87

Ky. 370; 9 S. W. Rep. 212; and People vs.

Marshall 6 111. 672.

But remember there has never been any

sort of statute enacted that changed the

liability of the shareholders as to the debts of
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the corporation, except by the constitutional

provision, that is limited to bank and insur-

ance shares.

A reversal is asked.

Respectfully

JOHN W. RAY
For Appellants

T. E. ALLYN
Of Counsel


